Looking at the practice of the ECHR through the lens of these three traditional approaches highlights the logic of some of the court's interpretive choices, including its doctrine of deference: the Margin of Appreciation.
I. INTRODUCTION
Traditionally, scholars speak about three main approaches to treaty interpretation: (1) the textual approach, suggesting that treaties should be interpreted according to their language; (2) the subjective approach, suggesting that treaties should be interpreted according to the intentions of the state parties that signed them, and (3) the teleological approach, suggesting that treaties should be interpreted according to their object and purpose. 1 Scholars have contrasting views about the relative importance and applicability of these approaches. Some think a certain approach should be supreme. Others think that different approaches should be applied in different situations. 2 What is missing is an organizing theory to explain which approach should be applied when.
Many may wonder if such a theory is at all necessary today after articles 31-33 of the Vienna Convention on the Law of Treaties ("the Vienna Convention") created a comprehensive set of rules for treaty interpretation. 3 But while these rules are accepted as customary international law 4 and certainly regulate many aspects of treaty interpretation, they leave judges some room for discretion. Specifically, the crux of these treaty provisions, articulated in article 31(1)-"A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose"-recalls elements of all three approaches to treaty interpretation and necessitates a theory on their interaction. 5 This Article demonstrates that the three traditional approaches can explain much of the jurisprudence of the ECHR. Moreover, this Article suggests that interpreting the Convention in this manner is normatively legitimate.
The approaches presented above are methods of interpretation. Interpretation is primarily needed when a judge has discretion on how to construe a legal text. Indeed, many times the interpreter has a certain amount of discretion on how to read the text of the treaty. Yet perhaps in some situations no discretion exists at all. If the text of the treaty is clear, then a judge tasked with interpreting the treaty should just apply it. In other words, in some situations the textual approach simply directs the judge to follow the treaty as it is written. The question then is: do such cases actually exist? Are there cases in which the language of the treaty is so clear that there is no interpretive discretion? Several scholars argue that there are such cases. 6 To the extent that they are right, any digression in these cases from the text of the treaty is done without authority.
What if the text of the treaty is not completely clear? Does that mean that the judge can interpret the treaty in any way she wants? Certainly not. The judge is constrained to respect the wishes of the [Vol. 42:3 parties to the treaty. These parties are obligated to comply only with commitments they consented to. The judge should then read the treaty in light of the intentions of the parties that signed it, as the parties' intentions represent what they willingly agreed to take upon themselves. In other words, when the text is unclear, the judge follows the subjective approach to treaty interpretation. 7 Yet a judge that does not follow the intention of the parties is not acting without authority. The intention of the parties is clearly something the court is committed to because states are only obligated by commitments to which they consented. But the practice of the ECHR indicates that it sometimes views the actions of states primarily as a proxy for the interests and well-being of individuals that are affected by these states' actions. A way to make sense of the ECHR's jurisprudence is to claim that the court usually works under the presumption that states represent the interests of their citizens. But this presumption is rebuttable. It should be used in most of the cases, and it should be replaced by another solution when there is good reason to believe that a democratic failure prevents states from representing the rights of the people at stake.
What is this other solution? It naturally refers the judge to the teleological approach and directs her to interpret the treaty according to the treaty's object and purpose. 8 The purpose of the treaty ultimately refers to more abstract principles that reflect the good of all mankind. These principles underlie the ECHR's common use of the principle of effectiveness to justify so-called "expansive interpretation"-reading into the Convention for the Protection of Human Rights and Fundamental Freedoms (the "Convention") obligations that do not strictly derive from the text. 9 Because humanity as a whole is the ultimate source of authority for all international institutions 10 and is even increasingly viewed today as motivating the principle of state sovereignty, 11 this is the final stop for a judge faced with a text that is not completely clear and with reason to suspect that the parties that negotiated it did not take the interests of all people involved into account.
The Margin of Appreciation doctrine, which directs the ECHR to defer to the practices of European states under some conditions, 12 could be justified by reference to the same reasoning that justifies relying on state consent. While the Margin of Appreciation is primarily a doctrine of deference, it was also used as a tool that provides interpretive guidance to international courts. As a method of interpretation, the doctrine sets a certain "zone of legality" in which state actions are protected from violation findings. 13 The doctrine could be justified by respect to state sovereignty, just like state consent. This respect is ultimately justified by the fact that states are the proper representatives of their citizens. 14 Also, like state consent, the Margin of Appreciation is unnecessary when the text of the treaty is clear, and it should be left aside when there is good reason to believe that the state does not represent the interests of its citizens. These solutions were suggested by scholars 15 and were even claimed to be evident in the ECHR's judgments. 16 The analysis in this Article puts them in context by connecting them to approaches to treaty interpretation.
Part I presents the ECHR and the unique methods of interpretation it uses. Part II explains the limits of the text and explores situations in which it does not leave any room for interpretive discretion. Part III [Vol. 42:3 investigates the principle of state consent, the justification for it, and the situations in which it must retreat in light of higher-order justifications. Part IV deals with the purpose of treaties. Part V applies a similar analysis to the Margin of Appreciation. Part VI concludes.
II. THE EUROPEAN COURT OF HUMAN RIGHTS AND ITS JURISPRUDENCE

A. The Court
The ECHR easily ranks as one of the most influential international courts in history. Since its establishment in 1959, the court has issued over 20,000 judgments 17 and processed about 800,000 different applications, 18 most of which come from individuals claiming that their Convention rights were violated. 19 The ECHR's judgments had a profound effect on the lives of 800 million Europeans under its jurisdiction. 20 or you can hate it, 22 but no one can afford to ignore it or its jurisprudence. Its contribution to international law is immense.
The Court is tasked with interpreting the Convention, a document that includes key human rights such as the right to life, 23 the right not to be subject to torture, 24 the right to liberty, 25 and the right to a fair trial. 26 The articles of the Convention are very broad and, sometimes, ambiguous. This gives ECHR judges a large measure of interpretative discretion.
Yet the ability of judges to use this discretion is not really unlimited. If it wants its judgments to be complied with, the court must be politically savvy. The ECHR does not have its own enforcement mechanisms. It relies on an external body, the Committee of Ministers, to enforce its judgments. 27 And even this body cannot really force reluctant states to comply. 28 In order to encourage states to follow its judgments and make a real difference, the ECHR has to behave strategically. It has to avoid demanding from states more than they are willing to offer. It has to avoid crossing states that could respond by 22 [Vol. 42:3 non-compliance or other initiatives that could damage the court, such as amending the Convention to curb its power or cutting its budget. 29 The political dimension of judicial decision-making puts a real constraint on ECHR judges. There are many other challenges they have to deal with as well. The ECHR has forty-seven different judges, one for every state in Europe. 30 The quality of these judges is far from even, and allegations against the abilities of some of them are rife. 31 But such practical challenges are not the concern of this Article. This Article develops a normative argument: it tries to assess the legitimacy of methods of interpretation used by the ECHR, viewed through the perspective of the three traditional approaches to treaty interpretation.
B. Techniques of Interpretation
A major part of the contribution of the ECHR to the international system comes from the jurisprudential techniques it employs. 32 Not all the techniques used by the ECHR are original or distinctive to it, but some of these techniques have been significantly refined and developed by the court. To understand the way the ECHR employs the three traditional approaches to treaty interpretation, it is first crucial to explore its signature interpretive moves.
The Principle of Effectiveness
The Convention is a law-making treaty-it creates a regime that should function for a very long stretch of time. The ECHR has often stressed that, because of the law-making nature of the Convention, the court will interpret the Convention in ways that make it an effective 29 protection of human rights. 33 This ambitious goal is fulfilled in practice by a series of interpretive choices that expand the obligations of member states to more than what they agreed upon when they ratified the Convention. 34 The techniques of so-called "expansive interpretation" are rich and varied. Some judgments expanded the protection of a right mentioned in the Convention to a much greater extent than what a formalistic interpretation requires. An example is the case of Minelli v. Switzerland. The case concerned a decision to repeal a defamation case against a journalist solely because a limitation period had expired. The national court decided that the journalist should pay two-thirds of the court's costs based on the assumption that if it was not for the limitation period, the journalist would have clearly been convicted. While the national court did not actually convict the defendant, the ECHR used expansive interpretation to determine that there was a violation of article 6(2) of the Convention, which protects the right to be presumed innocent. 35 A more radical technique of expansive interpretation is creating and protecting rights that are not mentioned in the Convention's text at all. In the case of Soering v. the United Kingdom, the court did exactly that. The case prohibited the extradition of a person to the United States because if he were extradited, he may be detained for years while he expects a potential death sentence. The court ruled that this waiting period would cause such a degree of anxiety that it would violate his right not to be subjected to "torture or inhuman or degrading treatment 33 [Vol. 42:3 or punishment," which is protected by article 3 of the Convention. 36 While article 3 does forbid such treatment and its definition can be debated, the article itself says nothing about extraditing a person to another state that may engage in conduct which is forbidden in the Council of Europe. The ECHR has used expansive interpretation also when it has decided that states must provide practical safeguards to guarantee the actual enjoyment of Convention rights. In the case of Airey v. Ireland, for example, the court decided that an applicant who could not afford a lawyer and could not properly represent herself before a national court suffered a violation of her right to a fair trial, protected by article 6(1) of the Convention. 37 Some judgments viewed articles of the Convention that were designed to protect individuals from their state as articles that also form positive obligations on the state. In the case of Marckx v. Belgium, the court read into article 8 of the Convention, which protects the right to private and family life, a positive requirement on the state to take the necessary measures to ensure "illegitimate" children would have a normal family life. 38 Furthermore, the ECHR sometimes required states to protect people from individuals who might violate their Convention rights. The case of X and Y v. Netherlands dealt with a mentally handicapped adult who was raped, but the national laws prevented her father from filing a suit in her name. The court decided that the state violated the Convention because it did not legislate proper laws that would protect the applicants from crimes committed by individuals. 39 In other judgments, the ECHR stressed that a state cannot avoid responsibility for violations by requiring others to commit them instead of committing them directly by In addition, the ECHR decided to apply its jurisdiction expansively, reaching out of the territories of member states. 41 It also ruled that exceptions and derogations from the Convention must be interpreted narrowly. 42 In recent judgments, the ECHR relaxed the procedural limitations on non-victims lodging applications to the court, allowing NGOs to bring cases on behalf of extremely vulnerable people who have already passed away. 43 
Evolutionary Interpretation
Law-making treaties should be allowed to evolve in order to conform to current conditions. The ECHR has used so-called "evolutionary interpretation" to transform the content of the Convention into an effective protection of the rights enshrined in it under changing circumstances. Usually, this implies a gradual increase in the protection of human rights over time.
The case of Tyrer v. United Kingdom can serve as an example. 44 The case concerned a fifteen-year-old boy who was subjected to birching-a corporal punishment that was traditionally used within his community in the Isle of Man. The ECHR stressed in this case that the Convention should be viewed as a "living instrument" and should be interpreted in light of current conditions across Europe. In view of the development in the accepted standards of punishment in Europe, the penalty of birching was considered a degrading punishment that 41 [Vol. 42:3
violates article 3 of the Convention. 45 The Emerging Consensus doctrine, discussed below, is often used by the ECHR to determine how the interpretation of the Convention should evolve to keep track of changing conditions in Europe.
Emerging Consensus
According to the Emerging Consensus doctrine, the ECHR should consider current views as it interprets the Convention. There was some divergence on the question of whose views matter in this respect in the ECHR's jurisprudence. Three different understandings of the Emerging Consensus doctrine crystalized in the court's judgments: (1) the doctrine directs the ECHR to follow the laws of states in Europe; (2) the doctrine requires the ECHR to consider the views of experts; and (3) the doctrine obligates the ECHR to consider the views of the European public. 46 Recent ECHR judgments suggest that the ECHR settled on a single interpretation of the Emerging Consensus doctrine, which it applies in many of its judgments. According to the current use of the Emerging Consensus doctrine, the ECHR will check if a majority of the states in Europe protect a certain human right, if they do, the ECHR will read the Convention as protecting that right and will find states that infringe this right in violation of the Convention. 47 In essence, Emerging Consensus is used by the ECHR to gradually improve the human rights standards in Europe. Whenever a majority of states protect a certain right, the court defines this practice as the new minimal standard of protection and requires all states to grant the same protection or more.
A powerful example of the use of Emerging Consensus to enhance the protection of human rights over time is the series of judgments addressing the protection of transsexuals' rights in the United Kingdom. In the Rees case, decided in 1986, the ECHR ruled that keeping the former sex of transsexuals in their birth certificate and HUMAN RIGHTS 12, 37 (2015) (claiming that the ECHR will declare an Emerging Consensus even if a right is not universally protected in Europe. It is enough that a significant majority protects this right and the European trend seems to be in favour of protection).
preventing them from marrying a person of their opposite current sex did not violate the Convention. 48 The court observed at the time that there was no consensus in Europe about granting greater protection to transsexuals, as was done in only some states. 49 In contrast, after the laws of several European states changed in favor of transsexuals' rights, the ECHR reconsidered that decision. In the Sheffield and Horsham case, the court indicated that only four out of thirty-seven examined states in Europe prevented transsexuals from changing their sex registration in their birth certificate. 50 This was a warning to the United Kingdom that the European consensus was changing. In 2002, in the Goodwin case, the court reversed its previous judgments and found the United Kingdom in violation of the Convention, noting that the Emerging Consensus in Europe changed together with a broader international trend toward greater protection of transsexuals' rights. 51 But what would happen if the European trend would shift against protecting certain human rights instead of for protecting them? Some scholars are concerned that Emerging Consensus would in that case lead to a downturn in the protection of human rights. 52 However, scholars who studied the actual application of Emerging Consensus by the ECHR claim that it is regularly used to protect human rights and minority rights. When the European trend calls for limiting the protection of these rights, judges use their discretion and decide not to apply the Emerging Consensus doctrine. 53 
Margin of Appreciation
The Margin of Appreciation doctrine regulates the exercise of judicial deference by the ECHR. Essentially, the doctrine sets the leeway that is given to states to adopt policies that digress from what the ECHR decides is the correct interpretation of the Convention. One way to understand this leeway is as preventing the ECHR from intervening in the discretion of states. Another way is to understand it [Vol. 42:3 as suggesting that the Convention itself includes a spectrum of legitimate legal possibilities from which the states are free to choose. 54 The amount of deference given to states is determined by the width of the Margin of Appreciation. The wider the Margin of Appreciation, the lower the chance that the ECHR will find a violation. The narrower the Margin of Appreciation, the greater the ability of the ECHR to find a violation in state practice.
The width of the Margin of Appreciation depends on several factors, including the rights that were infringed, the interests served by the infringement, and the purpose of the infringement. 55 When the infringement concerns an especially vital part of a person's identity, the Margin of Appreciation will be narrower. 56 When a right is infringed to support a policy grounded in deeply-ingrained moral beliefs, the Margin of appreciation will be wider. 57 Furthermore, the Margin of Appreciation doctrine competes with the Emerging Consensus doctrine. When there is no European consensus on a matter of policy, the Margin of Appreciation will be wider. 58 When there is a clear European consensus, the Margin of Appreciation will be narrower. 59 The main justification for granting states a Margin of Appreciation is that European states make their decisions through a legitimate democratic process that deserves the respect of the ECHR, an unelected international body. 60 The principle that international intervention in the decisions of democratic bodies should be limited is known as "the principle of subsidiarity." 61 This Article casts a doubt on the validity of some democratic processes within states and calls for different degrees of deference in certain situations where democratic failures are suspected. That is a solution that was advocated by scholars and even observed in some ECHR judgments. 62 But other recent ECHR judgments suggested another, more precise solution to the same problem. Scholars have argued that the ECHR has started to examine the actual decisionmaking processes within states and to grant a wider Margin of Appreciation when these processes are commendable and a narrower Margin of Appreciation when they are flawed. 63 
III. THE LIMITS OF THE TEXT A. Are There Easy Cases in International Law?
Legal interpretation usually involves a measure of discretion. American Legal Realism suggests three separate reasons for this discretion: (1) legal rules are indeterminate-they do not point to just one legal solution because they use ambiguous language and because all future situations cannot be foreseen and addressed by the text; 64 (2) there are usually multiple conflicting rules pertaining to the same legal problem; 65 and (3) in order to apply a rule to a factual situation, facts must be constructed according to legal categories. Since facts are amenable to several possible classifications, this act involves judicial discretion. 66 International law is different from domestic law because it harbors no illusions that legal rules eventually come together to form a harmonious system. Instead, in international law there are not only conflicting rules, but rather rules that are motivated by contradictory goals. 67 Therefore, some scholars argue that even if there is one clear international rule that pertains to a certain fact, that rule is based on reasons that conflict with one another. 68 Because relying on the rule, [Vol. 42:3 they claim, is never preferable to relying on any of its opposing reasons, any interpretation is legally defensible. 69 Other scholars, in contrast, insist that some legal arguments cannot be defended. The law is sometimes clear and leaves no room for judicial discretion. 70 These cases are often called "easy cases." In fact, most legal texts are easy cases. They never reach the courts because their meaning is clear. Courts usually deal with more complex cases in which reasonable parties can disagree about interpretation. 71 Easy cases also occur in international law, as some treaties are just as clear as domestic statutes. 72 When judges face easy cases in international law, they are forced to use the textual approach-they simply apply the text of the treaty. Another way to look at it, semantically different but with the same normative implications, is to say that easy cases are cases that do not require the use of interpretive tools at all. While one can dispute whether clear texts require some form of interpretation, 73 it is evident that the Vienna Convention assumes the existence of cases that do not require interpretation of any kind. The conception that clear cases do not require interpretation, known as the "clear meaning doctrine", is reflected in the phrasing of articles 31-33 of the Vienna Convention. 
B. Ultra Vires Court Decisions
International courts are created by treaties-formal legal documents agreed upon by states or international organizations. These treaties set the limits to the courts' authority. Any legal action that directly digresses from the legal power of the court is illegitimate. A possible way to view such an action is as a legal act done without authority, which is known as an "ultra vires" act. 75 This does not mean courts cannot read legal provisions expansively within the boundaries of the text. Courts, both national and international, do that all the time. 76 However, a direct contradiction to the text authorizing the court is not permitted.
Easy cases, by definition, are cases that leave no room for judicial discretion. They are cases in which expansive interpretation is excluded by the limits of the text. In these cases, judges cannot digress from the text without committing an ultra vires act. A digression from a clear text is not ultra vires because it is not the best representation of the will or the interests of the parties to the treaty. The violation is far more fundamental than that. It goes against the norm that authorizes the court itself, namely the text of the relevant treaty.
Sometimes, the text is unclear and leaves room for several potential interpretations. Nevertheless, even such a treaty may exclude many interpretations as contradictory to the text itself. If the court opts for an interpretation that directly contradicts the text, it would render an illegitimate ultra vires judgment. 77 
IV. THE PRINCIPLE OF STATE CONSENT AND EXCEPTIONS TO IT
Often the text of a treaty allows several potential interpretations. Yet, judges cannot choose freely even within this limited set. Treaties are supposed to reflect the will of the parties that consented to them. Judges must respect the principle of state consent and interpret a treaty in a way that concurs with the original intentions of the states that 75 . Cf. EYAL BENVENISTI, THE LAW OF GLOBAL GOVERNANCE 89-92 (2014) (discussing the application of "ultra vires" as the basic doctrine of the rule of law to international organizations and the problems this application raises [Vol. 42:3 signed it-namely, they should use the subjective approach to treaty interpretation-unless there is good reason to digress from the states' intentions. The commitment of judges to state consent is not a strict rule. Rather, it is a principle that is grounded in the notion that treaties accurately represent the wishes of the states that negotiated them and moreover, that these states are the best possible representatives of all the individuals affected by the treaty. 78 Both of these presumptions are often true, and they are essential to support a functioning international system. Sometimes, however, these presumptions prove false.
A. Why Sometimes Treaties Do Not Represent the Will of States
Treaties do not always represent the will of states. Treaties are a result of a complex process of collective bargaining between states with conflicting interests. Some states may have a particularly strong incentive to join a treaty regime for a host of reasons that have nothing to do with commitment to fulfill the obligations in the treaty. 79 These states are vulnerable to extortion by states which have less need for the regime and therefore have a stronger bargaining power. Once the treaty regime is in place, it can set mechanisms for its amendment that often require the agreement of all parties. This gives parties that resist the amendment-either because of its content or in order to extract concessions from other states-a potent veto power. 80 The Convention results from power struggles among European states-power struggles in which some states had an unfair 78 advantage. 81 After the Convention was created, many states joined the Convention without having any practical power to amend or update it. The very notion of a treaty implies that states bind their future will to the obligations that they previously assumed. If the state intends to commit itself to a provision, the state should be bound by this provision even if its interests change in the future and it wants to break this commitment. In fact, scholars have argued that some states want to tie their own hands in future cases not just as a concession to other states in return for some form of payment, but mainly for internal purposesin order to prevent their future governments from damaging their longterm interests. 82 The intention that counts in this case is the one that motivated the signature of the treaty to begin with. This intention should guide the court as it interprets the treaty.
If, however, a state reluctantly accepts an obligation as part of the process of give-and-take that leads to the treaty, one may ask if the conclusion of this process-namely, the text of the treaty-accurately reflects the will of all the states that participated in it. If the process gives a clear edge to some states over others, the final text may not reflect the wishes of most of the states that signed the treaty. A court tasked with interpreting such a treaty is still constrained by the treaty's text. But when it comes to deciding between several options left open by the text, the court should not assume that a restrictive interpretation of the text accurately reflects the intentions of the states. Instead, the court is allowed to interpret the treaty expansively.
Restrictive interpretation and expansive interpretation are both legitimate means of interpretation, which are used by national and international courts. 83 [Vol. 42:3 several potential interpretations, some of which create smaller obligations on the states than others, the restrictive interpretation is the one that minimizes the obligations of the states. Supporters of this method suggest that it respects states' sovereignty by requiring them to fulfill only obligations they expressly agreed to. 84 The restrictive interpretation therefore tracks the essence of the subjective approach to treaty interpretation. 85 But if the obligations states took upon themselves expressly do not reflect the intentions of many or most of the states that signed the treaty, expansive interpretation should be preferred. In fact, expansive interpretation may better match the wishes of most states when they signed the treaty. At that point, states that have the least interest in the treaty regime have the greatest bargaining power because they have a credible threat to leave the negotiation table. This means that they can limit the obligations mentioned in the treaty to the minimum, against the interests of the majority of state parties.
By applying the principle of effectiveness, as shown in Part II.B.1., the ECHR expands the obligations of states to more than the text of the Convention strictly requires. 86 This allows the court to follow what may have been the more generous intentions of many of the Convention members, even if internal dynamics of negotiation led to a much more restricted text. This is already the realm of teleological interpretation, discussed in the next Part. Teleological interpretation allows the court to overrule the intention of the parties as reflected in what they actually agreed upon and substitute it with a deeper reading of the purpose of the Convention.
After a treaty enters into force, states may be bound by its provisions for many years. As years pass, material conditions and the interests of states change. While a state may have favored a certain provision when the treaty was negotiated, this provision may not be suited to current circumstances a few years later. While many of the states that signed the treaty may wish to amend it, the amendment process often requires a unanimous decision of all the states. A single state may deliberately withhold its ratification to put pressure on dozens of other states. This, in fact, is exactly what Russia did when it refused to ratify protocol 14 of the Convention for several years. All other forty-six members of the Council of Europe already ratified this protocol, which was essential to adapt the ECHR to current conditions. The will of all the states of the Council of Europe was frustrated by the obstinacy of one state that probably acted this way for political reasons. 87 The tool of evolutionary interpretation applied by the ECHR, which is discussed in Part II.B.2., gives the ECHR the ability to adapt treaties to current conditions. 88 This adaptation may track the wishes of many states that joined the Convention years after it went into force. Additionally, it may track the current views and practices of most member states. Yet, again, this method of interpretation is better viewed as teleological rather than subjective treaty interpretation. 89 Instead of trying to track the actual intentions of the parties when they signed the treaty, 90 the court is allowed to digress from that intention and pursue the purpose of the treaty.
B. Why Sometimes States Do Not Represent All Individuals
The process of treaty negotiation is designed to allow states to pursue their preferences. While this process may sometimes operate imperfectly, it often works and makes the treaty the best possible approximation of the collective will of the states. Nevertheless, this Article argues that the ECHR should not be constrained to follow the But how can one be sure that the text of the Convention accurately represents the wishes of all the parties that signed it? The unique amendment mechanism of the Convention creates such a possibility. While additional protocols that change the procedures of the Convention vis-à-vis all member states must be approved by all states of the Council of Europe-creating a veto power for each individual state-states can also undertake to provide greater protection than the Convention allows in a different type of additional protocols. This type of additional protocols effectively functions as a separate treaty from the Convention itself, a treaty which binds only the states that agreed to ratify it. 91 An additional protocol will enter into force once the conditions set by the states-usually ratification by a specified number of states-are fulfilled. From that point on, any state that wishes to be bound by the protocol can simply ratify it. 92 This clearly implies that a state which did not join such a protocol made a conscious and independent choice not to be bound by the additional obligations within it. 93 Protocol 12, for example, is an additional protocol designed to increase the obligations of ratifying states not to discriminate beyond what the Convention requires. While article 14 of the Convention protects the right of people only to enjoy their Convention rights without discrimination, protocol 12 creates a general right to equality.
Although states that did not join protocol 12 decided against committing not to discriminate in the granting of rights that do not fall within the ambit of the Convention itself, the ECHR used interpretative techniques to effectively eliminate this so-called "ambit requirement" regarding certain social rights. For example, in an admissibility decision in Stec v. United Kingdom ("Stec"), the ECHR decided that social security payments, regardless of whether they are funded by general taxation or by the beneficiaries, fall under the ambit of article 1, protocol 1 which protects the right to property. 94 the ECHR effectively does away with the requirement that discrimination should infringe another Convention right. 95 The ECHR applied to the United Kingdom the heightened general obligation not to discriminate enshrined in protocol 12, a protocol that the United Kingdom chose not to ratify. 96 Judge Borrego Borrego is right that the ECHR sometimes expansively interprets states' Convention obligations even if the Convention's text fully matches the wishes of the state under examination. Can this be legitimate? To answer that question, the fundamental reason to respect state consent must be understood.
The principle of state consent that underlies the focus on the intention of the parties derives from states' sovereignty. It could be further justified by the presumption that states are the best possible representatives of all individuals affected by the treaty. It is the rights of individual human beings which form the ultimate source of authority of international courts. 97 As international judges exercise their judicial discretion, the rights of all individuals should be their guide.
This does not imply that courts should ignore the decisions of states. There is no global democratic organization, and states represent their citizens better than any other political body. 98 Yet sometimes states are susceptible to democratic failures-situations in which the state probably misrepresents the rights of individuals affected by its actions. International courts cannot investigate whether the actions of the state do indeed go against the interests of individuals in specific cases. Instead, in situations that are prone to democratic failures, courts should be willing to ignore the intentions of the state and prefer a method of interpretation that effectively protects the rights of all individuals involved.
The most evident democratic failure appears in situations in which the actions of a state have implications for other states. In a heavily populated world equipped with modern technology, more and more state actions impinge on other states. Examples include air and water pollution as well as depletion of natural resources. 99 100 If an international court has reason to believe that a treaty affects the citizens of states that are not party to it, the court should be allowed to interpret the treaty in a way that does not concur with the interests of the state parties.
Furthermore, in a globalized market, multinational companies can make states compete for their favors and take advantage of the states' inability to act collectively. This means that states that act in isolation may not even serve the best interests of their own citizens. 101 Scholars have argued that the ECHR should be aware of these problems and determine the deference it grants to states according to their ability to properly represent all the affected interests. 102 Treaty interpretation can also act as a tool in this regard, allowing the ECHR to use its interpretative discretion in ways that accommodate interests that states failed to account for.
Additionally, states are sometimes home to individuals who are formally excluded from the democratic process, such as residents who are not citizens and, in some states, also prisoners whose right to vote has been suspended or annulled. 103 Courts should be willing to protect the rights of these individuals against encroachment by their states 104 and can read treaties expansively to do so.
Some groups formally take part in the democratic process but, because of imperfections in this process, have a disproportionately small effect on decision-making within their state. A prominent example are so-called "discrete and insular minorities"-small groups which suffer from discrimination that prevents them from closing 105 These groups may be excluded from the political game and have only a minor effect on the policy of their states. 106 Sometimes, it is the wider segments of society, not minorities, which are the most vulnerable. 107 People who are not members of distinct interest groups face great difficulties when they want to inform themselves about the actions of their representatives. 108 These people can hardly coordinate their actions with members of their diffused social groups in ways that can affect political decision-makers because every member of their group has only a minor interest in the success of the group as a whole. 109 Small interest groups can benefit themselves at the expense of these wider groups that cannot come together and defend their interests. These interest groups may also possess greater access to processes of international negotiation, allowing them to shape treaties according to their interests. 110 When rights of non-voters, minorities, or large and disorganized social groups are at stake, courts should be willing to disregard the intention of the parties in favor of expansive interpretations that protect these rights. If the rights of vulnerable groups are protected by the court, this can serve as a substitute for real political influence. The interests of disadvantaged group members can be safeguarded by setting them as equal to those of all other members of society. Scholars have named this type of right protection "Virtual Representation." 111 
C. Digressing from the Principle of State Consent
When there is no reason to doubt that the treaty represents the will of the state whose obligations the court is circumscribing and the individuals affected by these obligations, the court should follow the subjective approach to treaty interpretation-it should solve [Vol. 42:3 ambiguities in the text in light of the intention of the parties to the treaty. This implies interpreting the treaty restrictively so that states will not be liable for anything that they did not expressly consent to.
In contrast, when the court has reason to suspect that the treaty does not represent the will of the state in question or that this state misrepresents certain individuals, the court should ignore the intention of the parties and use the teleological method of interpretation to expand the state's obligations, within the zone of discretion allowed by the treaty's text.
The instruction to ignore the intention of the parties in some situations does not contradict the principle of state consent. Instead, it represents an attempt to follow its underlying justification. The principle of state consent should still instruct courts. It should guide them to follow the intention of the parties in some situations. But when the ultimate justification for this principle-namely the presumption that it serves the interests of all affected individuals 112 -is undermined, the principle should give way to its own justification and the teleological interpretation mandated by it. 113 
V. THE PURPOSE OF TREATIES
When the court is tasked with interpreting an ambiguous treaty and it has reason to believe that the text as it stands does not reflect the will of all the people affected by the treaty, it must turn to the object and purpose of the treaty. In other words, the court must apply the teleological approach to treaty interpretation.
The purpose of the treaty can be learned from the text of the treaty and from the intentions of the state parties to it. 114 A teleological reading of the treaty must seek not only the direct wishes of the parties but also more abstract goals they set for the treaty regime as a whole. 115 In addition, the court should consider the object of the treaty as it stands: what hypothetical will could motivate such a treaty if all relevant interests were taken into account? The object of the treaty must be considered in varying degrees of abstraction. 116 Ultimately, the object of the treaty is to serve the interests of all individuals affected by it. 117 Many times, when courts refer to the purpose of the treaty, they interpret it expansively. There is a close connection between the principle of effectiveness-calling on the interpreter to give real effect to the rights protected by the treaty-and teleological interpretation. 118 Teleological interpretation allows the judge to read expansively the obligations of states to individuals while at the same time restricting the scope of the limitations on these obligations and any reservations from them. 119 Teleological interpretation is also naturally connected to evolutionary interpretation that allows the meaning of the treaty to develop and change over time. While the text of the treaty and the will of the parties are relatively fixed, the object of the treaty, especially in high levels of abstraction, is malleable and can transform to suit new conditions. 120 International courts have usually opted for expansive treaty interpretation instead of restrictive treaty interpretation. This tendency is already visible in the Permanent Court of International Justice ("PCIJ") and the International Court of Justice ("ICJ"). 121 It is evident in the practice of the ECHR, which uses a variety of interpretative techniques to enhance the protection of human rights in the Convention. 122 This tendency is hardly surprising. The ECHR is tasked with interpreting a vague law-making treaty that was created to support a human rights regime across many decades. Therefore, the text of the [Vol. 42:3
Convention cannot be the only guide of the judges. The power struggles that led to the creation of the Convention, the fact that it was joined by many states who had no practical ability to determine its content, and the veto power given to current members against amendment suggest that the intentions of the parties cannot be relied upon to interpret the Convention in many cases. Furthermore, many of the individuals affected by the Convention are practically excluded from the political process. They include foreigners, 123 prisoners, 124 ethnic minorities such as the Roma, 125 and wide segments of the public that enjoy welfare benefits but cannot effectively organize to lobby for their rights. 126 In these situations, the court cannot follow only the intention of the parties. It must turn to teleological interpretation and expand the obligations of the states, making the Convention an effective and up-to-date tool for protecting human rights. The practice of the ECHR-that uses expansive interpretation very often to defend such vulnerable groups-is therefore normatively justified. 127 
VI. BETWEEN THE MARGIN OF APPRECIATION AND TREATY INTERPRETATION
The Margin of Appreciation directs the ECHR to defer to some of the policy decisions of the states in Europe and not to find them in violation of the Convention. 128 A potential justification for the deference granted to these states is that the ECHR is not a democratically elected body, while states in Europe are democracies. 129 Usually, the ECHR should rely on the internal democratic process within the states as the best possible safeguard for the rights of individuals.
But scholars have argued that this cannot always be the case. In cases of potential democratic failures, the Margin of Appreciation is unjustified and should not be respected. 130 Scholars have even argued that the ECHR does in fact consider the democratic credentials of states when it sets the limits of the Margin of Appreciation, applying stricter scrutiny to situations in which the state may not effectively represent the rights of its citizens. 131 The parallel between the three-stage approach to treaty interpretation presented here and this conception of the Margin of Appreciation should be clear by now. The Margin of Appreciation is relevant when the text of the treaty leaves room for interpretation. 132 It directs the court to consider the policies of states for the same reason that courts should usually follow the intention of state parties to international treaties-namely, states' ability to represent the interests of their citizens. However, when states are susceptible to democratic failures, the ECHR should use expansive interpretation and narrow the Margin of Appreciation given to the states. This final move often goes hand in hand with the use of teleological interpretation. The nature of the issues that the ECHR deals with guarantees that the court will frequently reach this final stage of interpretation. Indeed, the court uses many interpretive techniques to effectively protect human rights in Europe, despite the inevitable encroachment on states' sovereignty. 133 
VII. CONCLUSION
The Margin of Appreciation, like the intentions of the parties to the Convention, forms a constraint on the discretion of the ECHR. Within the boundaries of the Convention's text, ECHR judges must consider these constraints out of deference to the will of European states. Yet these constraints are flexible. [Vol. 42:3 reason to believe that problems of collective bargaining or democratic failures render the intentions of state parties or their current policies inadequate approximations of the interests of all people involved. In these cases, the ECHR should digress from these constraints.
This Article highlighted that as the ECHR turns away from the intentions of the state parties and ignores the Margin of Appreciation, it usually follows teleological interpretation. As the court seeks to construe the purpose of the Convention, a potential guide is the current policies adopted by the majority of the states in Europe-the so-called "Emerging Consensus." 134 Following the policies that most European states adopt and enforcing them on the minority of deviant states may track the hypothetical objective meaning of the treaty-the interpretation that reflects the best balance of all relevant rights and interests-and serve its purpose.
Here is why: If every state tries to adopt the best policy to suit its own citizens, it uses its decision-making ability to make a calculated and independent decision. The Condorcet Jury theorem suggests that tracking the majority within a group of independent decision-makers is likely to lead to a better decision than each decision-maker could make on her own. 135 Therefore, when the ECHR tracks the current views of most European states by using the Emerging Consensus doctrine, it uses a mechanism that can lead to the best possible interpretation of the Convention, considering all the interests involved. 136 When the states forfeit their Margin of Appreciation, the ECHR often follows Emerging Consensus, 137 thereby fulfilling the purpose of the Convention. 138 
